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(A) For the sake of convenience these two appeals are being disposed off through
this consolidated order. These appeals by two different assessees are filed against the
respective impugned orders of Learned Commissioners of Income Tax (Appeals), ["Ld.
CIT(A)", for short], dated 29.07.2021 and 26.04.2021 for Assessment Year 2018-19.

Grounds taken in these appeals of assessees are as under:

ITA No.1086/Del/2021 (A.Y.2018-19)

1. Ld. CIT (A) has erred in law and on merits of the case was not justified in
confirming the addition of Rs.4.98,153/- made by A.O. (CPC) on account of late
deposit of employee contribution towards PF/ESI, even it is paid before the due
date of filing of ITR in view of Section 43B of The Income Tax Act, 1961 and

lgnored various judicial pronouncement cited by the assessee.

2. CIT (A) has erred in law in confirming the disallowance of employee
contribution to PF/ESI in the light of amendment in sections 36(va) as well as in
section 43B by inserting corresponding explanations through finance Act 2021.
Although the impugned employee PF/ESI now comes under the provision of
section 36(va) only, but the memorandum explaining Finance Bill 2021 says that
these amendments will take effect from 01.04.2021 and will accordingly apply to
AY 2021-22 and subsequent assessment years. Thus the legisiature itself has
condoned the impugned default before 01.04.2021.

3. ITAT Branch of Delhi in the case of Insta Exhibitions Pvt Ltd vs ACIT ITA no.
6941/DEL/2017 (and ITA no. 4959/DEL/2016) wherein it was held that the
belated payments of ESI and PF cannot be treated as deemed income under

section 2(24) . Further it was held that notes on clauses introducing Finance Bill
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holds that amendment is effective from AY 2021-22 and thus deleted the

addition on this account.

4. That the appellant craves leave to add, amend or alter any of the grounds of

appeal on or before the date of hearing.

ITA No.1048/Del/2021 ( A.Y.2018-19)

1. The CIT(A) failed to appreciate the amendment vide Finance Act 2021
that the relevant funds as well as Section 36(1)(va) specifically contemplates that
payment should be made on or before the due date fixed at the relevant fund
only, the employer is not entitled to claim the deduction towards such payment if
he paid the same after such date but before the filing of return is applicable from
AY2021-22 Prospective and not retrospective and therefore the instant case of
assessee for AY 2018-19 is not hit by this amendment.

2. The CIT(A) while upholding the disallowance of late deposit of PF& ESI of
Rsl,81,855/- failed to appreciate that the Honble supreme court vide the case of
CIT v/s Alom Extrusions Ltd 319 ITR 306 set at rest the issue of Late deposit of
PF & ESI after the due date as per the respective Act but before the due date of
return u/s 139(1 )in view of the omission of the second Proviso to section 43-B

of the Income Tax Act by the Finance Act
2003.

3. The CIT(A) failed to appreciate that the revenue in the case of CIT v/s Lakhani
Rubber Works 326 ITR 415(P& H) did not press the question relating to late
deposit of PF & ESI of Employee’s Contribution as the issue was no more res

Integra in view of Judgment of CIT v/s Alom Extrusions Ltd 319 ITR 306 (SC).
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4. The CIT(A) failed to appreciate that Section 43-B is non obstanti Clause
as it begins with Notwithstanding anything contained in any other provision of
this Act which makes it clear that the Provision of Clause (b) of section 438

overrides the explanation (va) of subsection (.1) of section 36.

5. The CIT(A) failed to appreciate that the word” Contribution” used in
clause(b) of section 43-B of the Act means the Contribution of the employee &
employer and thus being so, if the contribution is made on or before the due
date of furnishing return of income under Section 139(1) the employer is entitled
to deduction.

6. The .CIT(A) failed to appreciate that if on any issue there is bifurcation of
Opinion between courts or in other words on any issue if two views are available
then view which is favorable to assessee should be adopted in view of the settled
legal position by the Honble Supreme court vide the case of CIT v/s Vegetable
Products Limited 88 ITR 192.

7. The appellant/assessee Craves your honour leave to add, delete or

modify any grounds of appeal during the course of hearing.

(B) In each of these appeals, common legal issue is involved. The assessees
claimed deduction on account of payment of PF/ESI. These payments were made after
the due date of payment prescribed under respective acts. However, these payments
were made before due date of filing of return under IT Act, 1961. The respective
Assessing Officers have made the disallowances under section 36(1) (va) / section 43B
of IT Act. The quantum of disallowance is Rs.1,81,855/- in the case of M/s. PSPC
Press Private Limited and Rs.4,98,153/- in the case of M/s. ECON Ghaziabad. Vide the

respective impugned appellate orders dated 29.07.2021 and 26.04.2021, the respective
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Ld. CIT(A) confirmed the aforesaid disallowances of Rs.4,98,153/- and 1,81,855/-. The

present appeals before us have been filed by the assessees in Income Tax Appellate
Tribunal (ITAT, for short) against these impugned appellate orders dated 29.07.2021
and 26.04.2021 of the respective Ld. CIT(A). In the course of appellate proceedings in
ITAT the following written submissions were filed from the asessee’s side in the case of

M/s. PS PC Press Private Limited, reproduced as under :-

n

The instant appeal has been filed against the order dated 26.04.2021 passed by CIT(A)
Mational Faceless Appeal Centre for the ALY 2008-19.

All the grounds i.e. Ground No. 1 to 6 raised vide Form 36 are relating 1o sole issue e
sustenance of addition of Rs, 1,81,855/- relating to laie deposit of PF & ESI. Ground No 7
are general in nature and need not require any adjudication.

The facts in brief of the case are that for the A.Y 2018-19 the assessee filed the return of
income ol income on 23102018 vide e-filing acknowledgment No. 3428918512131018
declaring income at nil. The CPC Bangalore while processing the return w's 143 (1) had
increased the business income from Rs. 79.371/- to Rs. 2,61,226/- by making disallowance
of Rs. 1.81,855/- which relates to late payvment of provident fund and ESI of Employee's
contribution.

Being aggrieved with the aforesaid disallowance the assesse rectified the return wherein it
was stated that the aforesaid alleged dizsallowance of PF and ESI were made before the due
date of return w's 139 (1} of the Act, hence allowable deduction. However, CPC Bangalore

vide the rectification order w's 154 of the Act dated 28.11.2019 did not grant any relief and
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reiterated the same order and thus created a demand of Rs, 48,363/-. Being aggrieved against
the same the appeal was filed before the CIT(A) which has been dismissed against which the
instant appeal has been filed.

First and foremost, it is submitted that the CIT (A) has dismissed the appeal in view of the
amendment made with respect to late deposit of statutory payment of PF and ESI vide
Finance Act, 2021 which is applicable from A.Y 2021-22 and the instant appeal is for the
AY 2018-19, so the present appeal is to be governed by the law and judicial position and
judicial interpretation of the respective provision which existed prior to amendment vide the
Finance Act 2021,

It is also an undisputed position that all the alleged deposits of PF and ESI were made on or
before the due date of return u's 139 (1) of the Act. The complete details of alleged deposit

are being tabulated as under for convenience of the Hon'ble Bench.

Nonth | Employees Due Date as i Actual date of | Due date of
Contribution (PF) & | respective Act | Deposit return u/'s
EST (Rs.) 139(1) as
. A extended. |
April 57.5309/- 15/05/2017 16.52017 31.102018 |
2017 (PF) . S o
May 2017 | 57.912/- 15/06/2017 16/06/2017 31.10.2018
PF
.{Iunc: 2017 57.564/- 15/07/2017 "~ 01/08/2017 31.10.2018
| (PE) | N
Tuly 8.840/- | 15/07/2017 017082017 31.10.2018
2017(PF) | PR
_Total... 1,81,855/- | N

From the aforesaid table, it is apparently clear that the aforesaid payment of PF and ESI
(Employee™s Contribution) are late as per the due date prescribed vide the respective Act of
PF and ESL but undisputedly all the deposit have been made before the due date of return w's
139(1) of the Act which was 31.10.2018 as extended and applicable for A.Y 2018-19.

It is submitted that with respect to the issue relating to the late deposit of PF & ESI

{Employee’s Contribution), there are dichotomy of opinion among various Courts, but it is
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a well settled position in law that when two judgments are available giving different views
then the judgment which is favour of assessee shall apply as held in case of CIT Vs.
Vegetable Products Ltd. 88 ITR 192 (SC).
It is also relevant to submit that the decision of the Hon'ble jurisdictional Delhi High Court
vide the case of CIT Vs. Bharat Hotels Ltd. reported in 410 TTR 417 are against the
assessee, but the same judgment is not a good law for the reason that while delivering this
judgment the Hon’ble High Court omitted to take into account the other decisions i.e. CIT
Vs, Aimil Ltd. 321 ITR 508 and CIT Vs. P.M. Electronics 313 ITR 161 which also
delivered by the jurisdictional High Court in favour of assessee..
It is submitted that the Hon'ble Delhi Tribunal vide its judgment daied 08.04.2021 in the
case of DCIT Vs, Dee Development Engineers (ITA No. 4959/Del/2016) got occasion to
deal with this issue and the Hon'ble Tribunal allowed the appeal in favour of assessee by
dismissing the appeal of the revenue.
The relevant para 7 of the said judgment is being reproduced as under for perusal and ready
reference.
7. we have heard both the parties and perused all the relevant material available on
record.  As regards Ground No.l, the assessee company has not deposited the
emplovee’s contributions within the due date which is prescribed under the said
statute i.e. Provident Fund & ESIC. This issue is dealt by the Hon'ble Delhi High
Court in the case of CIT Vs, M/s Bharat Hotels Ltd. 410 ITR 417 wherein the issue
is decided in favour of the revenue, withowt considering the decision of the Hon ble
Delhi High Court in the case of CIT Vs, Aimil Ltd. 321 ITR 508 (Del). But the
Ld. AR. relied upon the decision of the Hon’ble Delhi High Court in case of
Pr.CIT Vs. Pro Interactive Service (India Pvi. Lid. ITA No. 983/2018 pronounced

on 10.09.2018 wherein the Hon'ble Delhi High Court decided the issue in favour of

-
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the assessee relying upon the judgment of AIMIL Lid. (Supra) The Hon'ble Delhi
High Court held that the legislative intent was /is to ensure that the amount paid is
allowed as expenditure only when payment is actually made. We do not think that the
legislative intent and objective is to treat belated payment of Employvee's Provident
Fund (EPD) and Employee’s State Insurance Scheme (ESI) as deemed income of the
emplover ws 2 (24) (x) of the Act. It is settled law that when two judgments are
available giving different views then the jud gment which is in favour of assessee shall
apply as held in case of Vegetable Products Lid. 82 ITR 192 by the Hon'ble Supreme
Cowrt, Henee, in light of latest decision in ¢ase of Pro Interactive Service (India Pvi.
Ltd.}, the issue is covered in favour of assessee. Hence, Ground Wo. | dismissed”.
The Hom'ble Delhi Tribunal also in the case of DCIT Vs, Planman HR Pvi. Led. ITA No.
S152/Del/2017 by dismissing the appeal of the revenue has also held that PF & ESI deposited
on or before the due date of return is an allowable deduction.
The reliance is also placed on the coordinate bench (SMC) of the Hon’ble Tribunal wherein it
has been held that PF & ESI employee’s contribution deposited on or before the due date of
return w/s 139 (17 15 an allowable deduction,

i) Yogi ji Technoequip Pvt. Ltd, Vs, DCIT ( ITA No. 1609/Del/2020),

i) Mr. Vansh Jain Vs, DCIT CPC (ITA No. 1853/Del/2020).

iii) Aramgarh Steel & Power Pvt. Ltd. Vs. CPC (ITA No. 1626/Del/2020).
iv) M/s Aroon Facilitation Vs, DCIT CPC (IT A No. 1824/Del/2020).

secondly with respect to the amendment made vide Finance Act 2021 and whather the same
is applicable retrospective for the instant AJY 2018-19, it is submitted that in the Finance Bill
2021, amendments were made in Section 36 and 43 B wide clause 8 and 9 and in the
memorandum of explanation according to which the amendments will take affect from

(1.04.2021 and will accordingly apply to A.Y. 2021-22 and subsequent assessment years.
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It is further submitted that Seetion 1 (2) (a) of Finance Act 2021 specifically mentions that
Section 2 to 8% shall come into force on the first day of April 2021. However, as per Finance
Act 2021, Section 9 relates to amendment to Section 36 and Section 11 relates to amendment
to Section 43 B. Thus the said amendment is applicable for A.Y. 2021-22 and onwards and
the CIT (A} erronecusly dismissed the appeal of the assessee by holding that the aforesaid
amendment is applicable retrospectively,
The SMC Bench of the Hon'ble Delhi Tribunal in the case of Mr. Vansh Jain Vs, DCIT
(ITA No. 1853/Del/2020) has pot occasion to deal with the appeal for AY 2018-19
concerning late deposit of PF and ES] employee™s contribution vis-d-vis amended provision
in law vide Finance Act 2021 and held vide para 7 of the judgment as under:
7. Further with respect to the argument of the Ld. Departmental Representative that
amendment made with Finance Act 2021 wherein explanation 1 is added w's 36 (1) (va) of
the Act with effect from 1* April 2021, is applicable to the present case, we referred 10 the
“Notes on clause™ at the time of introduction of the Finance Bill 2021 which says as under:-
* ¢lause 8 of the bill seeks to amend Section 36 of the Income Tax Act, relating to
other deductions. Sub-section (1) of the said section provides for allowing of
deduction provided for in the clause thereof for computing the income referred to in
section 28 of the said Act. Clause (va) of the said sub-section provides for allowance
of deduction for any sum received by the assessee from any of his employees to
which the provisions of sub-clause (x) of clause (24) of section 2 apply, if such sum is
credited by the assessee to the employee's account in the relevant fund or funds on or
before the due date. Explanation to the said clause provides that for the purpose of
this clause “due date™ means the date by which the assessee 15 refuired as an
emplover to credit an employee’s contribution to the employee™s account in the

relevant fund under any Act, rule, order or notification issued thereunder or under any
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standing order, award, contract of service or otherwise. It is proposed (o insert

Explanation 2 to clause (va) of sub-section (1) of the said section so as to clarify that
the provisions of section 43 B shall not apply and shall be deemed never to have been

applied for the purpose of determining the “due date”™ under the said clause.

This amendment will take effect from 1* April 2021 and will, accordingly. apply in
relation to the assessment year 2021-22 and subscquent assessment years”,
The reliance is also placed on the decision of M/s Aroon Facilitation Vs, DCIT CPC (ITA
No. 1824/Del/2020) wherein it has been held that PF & ESI employee’s contribution
deposited on or before the due date of return wis 139 (1) prior to A Y. 2021-22 is an allowable
deduction and the amendment made in this regard vide Finance Act 2021 is applicable from
ALY, 2021-22 and onwards.
The Honb'ble Jodpur Tribunal while deciding multiple appeals for the AY 2018-19 vide
the common order in the leading case of Mohan Ram Chaudhary Vs, ITO (ITA No.
S1/Jodh/2021 held that in view of the amended provision vide the Finance Act 2021 in this
regard, the PF and ESI deposited on or before the due date of return is allowable deduction
and the amendment is applicable from AY 2021-22 and cnwards.
The Honb’ble Jodpur Tribunal alse while deciding multiple appeals for the AY 2018-19
and 2019-20 vide the common order in the leading case of Arpit Gulecha Vs, DCIT CPC,
Bengaluru (ITA No. 57Jodh/2021 held that in view of the amended provision vide the
Finance Act 2021 in this regard, the PF and ESI deposited on or before the due date of return
is allowable deduction and the amendment is applicable from AY 2021-22 and onwards.
The Homb ble Jaipur Tribunal while deciding appeals for the AY 2018-19 vide the case of
Shashi Rajawat Vs.. ITO (ITA No. 81/JP/2021 held that in view of the amended provision

vide the Finance Act 2021 in this regard, the PF and ES] deposited on or before the due date
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of return is allowable deduction and the amendment is applicable from AY 2021-22 and
onwards,

Keeping in view the aforesaid factual and legal positions it is submitted that all the alleged
payment of PF and ESI have undisputedly been deposited on or before the due date of return
and the same are prior to the amendment which is applicable form 01.04.2021 and therefore

the instant appeal kindly be allowed by deleting the additions in the interest of justice. -

(B.I) At the time of hearing before us the Ld. Counsel for the assessee in the case of
M/s. PS PC press Private Limited relied on the aforesaid written submissions. In the
case of ECON, Ghaziabad the assessee was represented by none at the time of hearing
before us. The Learned Senior Departmental Representative (Ld. DR, for short) relied
on the respective orders of Assessing Officers and Ld. CIT(A) in the case of M/s. PS PC
Press Private Limited as well as in the case of ECON, Ghaziabad.

(C) We have perused the materials available on record. We have heard the Ld. Sr.
DR for Revenue and Ld. Counsel for the assessee in the case of M/s. PS PC Press
Private Limited. It is not in dispute that the payments on account of PF/ ESI were made
by the assesees after due date prescribed in the respective acts; but before due date of
filing of return under the IT Act. A similar issue had come up before us in the case of
Pachouli Wellness Clinic LLP Vs. ITO vide order dated 25.11.2021 in ITA
No.999/Del/2021. We have decided the issue in favour of the assessee and against
Revenue. The relevant portion of our order dated 25.1.2021 in the case of M/s.

Pachouli Wellness Clinic LLP Vs. ITO is reproduced as under :-
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(D} We have heard the Ld. Sr. DR as well as the Ld. Authorized Representative ("Ld.
AR”, for short) of the assessees. We have also perused the materials available on
record. It is not in dispute that the payments on account of PF/ ESI were made by the
assessees after due date prescribed under the respective acts, but before due date of
filing of return under the LT. Act. The Ld, Sr. DR has also not contradicted the
contentions made from the assessee’s side that the issue in dispute is covered in favour
of the assessee by the aforesaid orders in the cases of ITO vs Aimil Ltd. (supra), CIT v.
Nipso Polyfabriks Ltd. (supra), CIT vs. Merchem Ltd. (supra), Sagun Foundry (P.). vs.
CiT(supra), CIT vs. Bharat Hotels Ltd. (supra), Raodways Private Limited (supra),
Azamgarh Steel & Power Pvt. Ltd. (supra), Salzgitter Hydraulics Pvt. Ltd. vs, ITO
(supra), M/s Crescent Roadways Pvt Ltd. vs. Dy. CIT - (supra), M/s Mahadev Cold
Storage (supra), M/s Essae Teraoka (P.) Ltd. vs. DCIT- (supra}, Anand Kumar Jain vs.
ITO (supra), and Value Momentum Software Services Private Limited vs, DCIT.(supra),
Mohan Ram Chaudhary vs. ITO. (supra), Bata India Ltd. vs. DCIT (supra), DCIT vs.
Eastern Power Distribution Company of A.P. Ltd. (supra), Nuzivedu Swati Coastal
Consortium vs, ITO (supra), Yogi Ji Technoequip Pvt. Ltd. vs. DCIT (supra), DCIT vs
Teesta Valley Tea Co. Ltd. (supra), M/s Jana Urban Services for Transformation Pvt.
Ltd. vs. The Dy. Commissioner of Income Tax {supra), Mohan Ram Chaudhary vs. The
ITO (supra), AKS Equipments (P) Ltd. vs. DCIT(supra), Amandeep Singh Khurana
(supra). No facts and circumstances, or order legal precedents have been brought to
our attention from either side to persuade us to take a view against the assessee in the

matters under dispute in the present appeals before us. We also find that the aforesaid
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order dated 15.07.2021 in the case of DCIT vs. Planman HR (P) Ltd. vide ITA Nc
5152/Del/2017 was passed by Co-ordinate Bench of ITAT, Delhi in which one of ws (tH
Judicial Member) was the co- author, the relevant portion of which is reproduce

below:

11.  Ground of appeal No.2 raised by the Revenue reads as under:-
“2 On the facts and under the circumstances of the case, the Ld.CIT{A) has
erred in law in deleting the addition of Rs. 8,85,62,590/~ made by the AD
without appreciating the fact that the assessce company did not comply with
the provisions of section 2(24)(x) and 36(1)(va} of the Income Tax Act, 1961
on account of payments to be made on or before the due date as prescribed

under the law of such funds on account of employees contribution towards
provident Fund or any other fund mentioned w's 2(24 {x).”

12. Eacts of the case, in brief are that the AD, during the course of assessment
proceedings, observed from the details contained in the tax audit report that the
assessea company did not comply with the provisions of section 2(24)(x) and
section 36(1)(va) on account of payments to be made on or before the due date as
prescribed under the law of such funds on account of employees’ contribution
towards Provident Fund or any other fund mentioned under section 2{24){x). He,
therofore, confronted the same to the assessee and asked the assessee to file the
details. Rejecting the various cxplanations given by the assessee, the AO made
addition of Rs.8,90,53,240/- to the total income of the assessee by invoking the

provisions of section 36( 1 )}(va) r.w.s 2(24)(x) of the IT Act.
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12.1 Tn appeal, the 1d.CIT{A) deleted the addition made by the AD by observing

as under:-

“5.3. 1 have carefully considered the order passed by the AO and the writien
submissions filed by the T.d. AR. He has relied on & number of judgements
wherein the Hon'ble Courts, Tribunals have ruled that delayed payments of
employee's contribution 1o Provident Fund'ESIC s allowable if it is deposited
before the return is filed w/s 139{1). He has also siated that the Hon'ble ITAT
Dethi for the AY. 20013-14 in ITA Nos.5028Del/2016 vide order dated
3301.2017 has dismissed the appeal of Revenue against the order of the
CIT(Appeals) allowing relief to the appellant on similar facis. The Hon'ble
Delhi High Coust in the case of CIT vs. AIMIL Lid. (2000) 321 TR 508 has
held that the assessee can get the benefil of deduction if the payment is made
befiore the retum is filed, as per the principle Juid down by the Hon'ble
Supreme Court in the case of CIT vs. M/s Vinay Cement Lid. 213 ITR 268. 1
find that the appellant has paid the Employee’s contribution to provident fund
at Rs.6,9827223/ ESIC of Rs. 12988031 - and professional tax of
Rs.57,47,336/- owt of Rs.62,37,986/- aggrepaling o Fs.8.85,62,590/~ out of
Rs.8.90,53,240/- disallowed in the assessment order before the due date of
furnishing the return w/s 139(1) of the LT. Act, 1961, In view of the legal
position on the issue and the order of the Hon'ble ITAT, Delhi in the
appellanmt®s own ease, the company is eligible for deduction of
Rs B 85,62, 590/~ out of the disallowance made by the AO at Rs 8,90,53,240/-
by invoking provisions of Section 36(1){va) read with 2{24)(x) and 438 of the
Act. The AQ is, therefore, directed to delete the addition of Rs 8,85,62,5%0/-,
This ground is partly ruled in favour of the appellant.”

13.  Aggrieved with such order of the CIT(A), the assessce 5 in appeal befare
the Tribunal.

14.  Theld. DR heavily relied on the order of the AQ.

15. The Id. Counsel for the assessee, on the other hand, re cri ng to the decision

of the coordinate Bench of the Tribunal in the case of DCIT vs. Dee Development

Engineers Ltd, ITA No.4959/Del/2016, order dated 08.04.2021, submitted that

similar disallowance on account of delay in deposit of employces contribution to
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‘Browident Fund and ESI fund was deleted. Referring to the decision of the Hon’ble
‘Delhi High Court in assessee's own case i.e., PCIT vs. Planman HR (P) Lud., ITA
59912017, order dated 11.09.2017, he submitted that under identical facts and
circumstances, the Tribunal has upheld the order of the CIT(A) in deleting the
disallowance made by the AO on account of delayed payment of contribution to
Provident Fund and on further appeal by the Revenue the Hon’ble High Court
dismissed the appeal filed by the Revenue. He accordingly submitted that in view
of the decision of the jurisdictional High Court in assessee’s own case, the ground

raised by the Revenue should be dismissed.

16. We have considered the rival arguments made by both the sides and perused
the orders of the AQ and the CIT(A) and the paper book filed on behalf of the
agsessee. We have also considered the various decisions cited before us. We find,
the AO, in the instant case, made addition of R5.80,90,53,240/- on account of late
payment of ESI and PF and professional tax on the ground that the assessee has
violated the provisions of section 36(1)(va) r.w.s. 2(24){x) of the IT Act. We find,
the 1d.CITCA) deleted the addition the reasons of which have already been
reproduced in the preceding paragraph. We do not find any infirmity in the order
of the CIT(A) on this issue. The Hon’ble Delhi High Court in assessee’s own case
far the immediately preceding assessment year, has dismissed the appeal filed by

the Revenue on this very issue by observing as under:-
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“1. This appeal by the Revenue is directed against an order dated Z&dﬁ‘m
2017 passed by the Income Tax Appellate Tribumal (“ITAT™) i ITA Ncl
S028/Delf2016 for the Assessment Year ("AY™) 2013-14,

2. The guestion urged is as under:

“Whether on facis and in the circumstances of the case Ld, [EAT
was correct in a case in deleting the addition of' Rs. 7.91,59,691/-
made by the AD on account of late deposit of PF, ESI and
professional tax ignoring the provisions of Section 36()(va) and
Section 7{24)(x) of the Income-tax Act, 19617

3. Factually, it has Been found by the Commissioner of Incore Tax (Appeals) |
[*EITCA)'] as well as by the 1TAT, concurrently, that 11z payment By e -
Assessee employer towards sie employees’ contribation of the Provident Fund

wias maile before the date of filimg of the return by the As: ::co ang tHuos, in
ierms of the decision of this count in Commissioner of Fnoar.. Tax v. ARMIL

Lid [2010] 321 ITR 508 (Del), it was within the ‘due date’ for the lnuﬂnw of
Section 36 (1) (va) of the Income Tax Aer, 1961 (“Bet') read with ieullun 48

(B) thercof.

4. Learned counse]l for the Revenue attempred fo perswie this Court to
reconsider the correctness of s decision im Commizsiorcr o 7 ocome Tax w
AIMIL Led. {supra). The Court finds that the degision hag coooistently beem
followed in later decistons of this Court and even by the Allahabed Figh Coust
iﬂ.&g’rﬂ Foundry Private Limited v. Commissioner of Incc 10 7oy, Knnpur
(2M7) 291 CTR (Al 557 and the Karmataka High (oo i\ M5 Essae
Feraoka Pvt. Trd. v. Deputy Commissioner of Income 7.0 ' 14} 366 IR
408 (Kar). ;

i haﬂn;ix. il! Court s not perswaded to frame the guo p":‘:lﬁ.w_ as i
urged by the Revenue. The appeal is dismissed.” i

;i

17.  Since the Id CIT‘[M while deleting the addiion has ©  the order nlﬂl
Tribunal in assessee’s own case for A Y. 2013-14 and since t - decision u!ﬁ
Tribunal has been upheld by the Hon’ble High Court, therefoie, n ab-ence ﬂl’*.ing‘-
contrary material brought to our notice against the deci ... " e jurisdimish‘"

High Court in assessee’s own case, we do not find any infir..ity 1 the order ofthe
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CTT(A) deleting the disallowance made by the AO on this issue. Accordingly, the

same is upheld ar (e ground raised by the Revenue is dismissed. e

(E) In view of the foregoing, and consistent with the view already taken by Co-
ordinate Bench of 1TAT, Delhi, in order dated 15.07.2021 in the aforesaid case of DCIT
vs, Planman HR (P) Ltd. vide ITA MNo.- 5152/Del/2017; we decide the issues in dispute
before us in the present appeals, against Revenue and in favour of the assessees.
Accordingly, we direct the respective Assessing officers to delete the aforesaid amounts
of Rs. 9,49,834/- and Rs, 82,346/- and Rs. 3,10,435/- in the cases of M/s Global
Groupware Solutions Limited; Pachouli Wellness Clinic LLP and Mr. Maveen Kumar,

respectively.

(F) In the result, ail the three appeals filed by the assessees are allowed for

statistical purposes.

(C.1) In view of the foregoing; and consistent with the view already taken by ITAT in
the aforesaid case of Pachouli Wellness Clinic LLP Vs. ITO (supra) and in the case of
DCIT Vs. Planman HR (P) Ltd. vide ITA No.5152/Del/2017 vide order dated 15.07.2021;
we decide the issue in dispute before us in the present two appeals, also, against
Revenue and in favour of the assessees. Accordingly, we direct the respective
Assessing Officers to delete the aforesaid amounts of Rs.1,81,855/- and Rs.4,98,153/-

respectively.

In the result, these appeals filed by the two assessees are allowed.
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This order was already pronounced orally on 25" November, 2021 in Open Court, in the
presence of representatives of both sides, after conclusion of the hearing. Now this order in

writing is signed today on 26.11.2021.

Sd/- Sd/-
(SUCHITRA KAMBLE) (ANADEE NATH MISSHRA)

JUDICIAL MEMBER ACCOUNTANT MEMBER
Dated: 26.11.2021
(NEHA)
Copy forwarded to:
. Appellant
Respondent
CIT
CIT(Appeals)
DR: ITAT

ahb=

ASSISTANT REGISTRAR
ITAT NEW DELHI
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Date of dictation

Date on which the typed draft is placed before the
dictating Member

Date on which the typed draft is placed before the
Other Member

Date on which the approved draft comes to the Sr.
PS/PS

Date on which the fair order is placed before the
Dictating Member for pronouncement

Date on which the fair order comes back to the Sr.
PS/PS

Date on which the final order is uploaded on the
website of ITAT

Date on which the file goes to the Bench Clerk

Date on which the file goes to the Head Clerk

The date on which the file goes to the Assistant
Registrar for signature on the order

Date of dispatch of the Order
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